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REPLY BRIEF FOR DEFENDANT-APPELLANT HILLS 


Preliminary Statement 


Appellant Carla A. Hills, the Secretary of Housing 
and Urban Development (“the Secretary” and “HUD” 
respectively) submits this brief in reply to appellee’s brief, 
and to the amicus curiae brief submitted by the Subcon- 
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tractors Trade Association, Inc. in support of appellee’s 
position. * 


The Amicus Brief 


The amicus urges affirmance on the same legal grounds 
as urged by Eversley. It claims that certain of its mem- 
bers were subcontractors on the projects involved in these 
cases, that they have not been fully paid, that they “had 
been led to believe that they could look to payment for 
the work done by them to HUD,” (amicus brief at 3), 
and that “[i]f such monies are not eventually recovered 
by them, then the financial disaster which has overtaken 
the construction industry generally in the metropolitan 
area will have been seriously aggravated.” Amicus brief 
at 2. 


There is no support in the record for the reliance on 
HUD that the amicus claims. Furthermore, since the 


principal monies at issue here constitute 5% of the con- 
struction cost, each subcontre % should be owed by 
Eversley no more than 5% of i» cotal bill, assuming that 
Eversley had been properly paying its subcontractors as 
the work progressed. 


Most importantly, subcontractors and suppliers are, 
or were, more than adequately protected by substantial 
payment bonds (A. 203-07; B. 184-88). In Hast New 
York the amount of that bond is $1,414,544 (A. 203), and 


*On October 18, 1976, the Honorable Murray I. Gurfein 
of this Court granted leave to file the amicus brief, “provided 
there is furnished within five (5) days of this order a listing 
of the names of each of this [sic] ‘Subcontractors’ and ‘Sup- 
pliers’ whom the Trade Association seeks to represent in this 
appeal.” As this brief goes to press, the Government does not 
know if this condition has been complied with. 
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in Brownsville the amount of the bond is $7,709,532 
(B. 184)). These amounts are substantially more than 
the amount Eversley recovered in each of these cases in 
the District Court. 


These bonds provide that subcontractors and material- 
men may sue the surety directly for all sums due them, up 
to the amount of the bond, if they have not been paid in 
full within 90 days of the time they last furnished work 
or materials to the project (A. 203; B. 184). It is true 
that the claimant must give the surety writien notice of 
his claim within 90 days of the date he last furnished 
work or labor (id.), and apparen'!ty many of the sub- 
contractors and suppliers have failed to comply with this 
provision. There is no explanation in the record for this 
failure. The Government submits that well-advised sub- 
contractors and materialmen would rely on these substan- 
tial bonds to protect them if their general contractor 
failed to pay them, rather than HUD, which had no 
obligation to pay them. 


The Facts Stated in Eversley’s Brief 


Eversley would have this Court believe that it is the 
only party that suffers from the unfortunate outcome of 
the projects involved in these appeais, if the Government’s 
position is sustained (Eversley’s brief at 7-8). In fact 
the Government bears the major portion of the loss under 
its insurance agreement, even if it prevails here. The 
Goverrment has paid or will pay millions of dollars to 
the banks * pursuant to its insurance agreement, and the 


*Government counsel is informed that, contrary to the 
assertions in Eversley’s brief, the assignment of the mortgage 
in the Brownsville case was recorded cn September 8, 1976. 
The assignment in East New York had been completed before 
the District Court’s decision. Thus the Government now holds 
the mortgage in both cases. 
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only way it can recoup any portion of that sum is to fore- 
close the mortgages. The Government can receive a wind- 
fall in these cases only in the unlikely event that the 
buildings yield more in a foreclosure sale than the Govern- 
ment paid the banks. 


Eversley also asserts that normally the mortgage 
would be increased at final closing to cover change orders 
(Eversley’s brief at 9-10).* The affidavit submitted by 
the Secretary shows that the final closing could not occur 
because of the owner’s default, and that the practice of 
increasing the mortgage was not available in the case of 
such a default (B. 202-05). 


Eversley’s contention that it was entitled to be paid 
in Kast New York in February, 1973, after it certified its 
actual costs, is astonishing in view of the plain terms of 
the construction contract to the effect that certificates of 
occupancy and FHA permissions to occupy are also pre- 


conditions to payment (A. 91). As we noted in our main 
brief at 15, the District Court found that no permanent 
certificate of occupancy had been issued in East New 
York (A. 18, temporary certificates of occupancy expire 
in 90 days (A. 111}). The permission to occupy form 
was not even signed on behalf of Eversley until March 
7, 1974, more than a year after Eversley claims to have 
been entitled to payment (A. 221, 237). 


* Eversley erroneously asserts that the amount of approved 
change orders in Brownsville was $129,409.20 (Brief at 9). Judge 
Werker fcund the amount to be $110,297, (A. 8), based upon 
documentary evidence produced by the Government that Evers- 
ley did not rebut. Similarly, as to East New York (brief at 
6), Eversley ignores the deduction of $12,271.05 that the District 
Court found because that amount was found by FHA auditors 
to be improper or unsupported (A. 18). 
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None of these facts affects the Government’s basic 
contention that, in view of the undisputed fact that the 
borrowers on the building loans had defaulted, the banks 
were not obligated to lend and HUD was not obligated to 
insure any further advances under those agreements. The 
District Court’s contrary holding must be reversed. 


ARGUMENT 
POINT |! 


Eversley cannot recover on the theory of an 
equitable lien. 


Eversley’s first point on these appeals is that it is 
entitled to recover on the theory that it had an equitabie 
lien on the retainages. This contention flies in the face 
of the various documents governing the parties’ rights to 
the funds. The argumen: ‘3 without merit, and it does 
not even deal with the change orders for which Eversley 
is seeking to recovér. 


We have already discussed in our main brief the pro- 
visions of the building ioan agreements to the effect that 
no advances need by made by the lender after default by 
the borrower, and that the lender is not obligated to make 
any advance unless it will be a first lien against the 
premises. Likewise, the escrow agreement in Hast New 
York provides that the amount in escrow may be applied 
to reduce the borrower’s debt in the event of default (Gov- 
ernment’s main brief at pp. 17-18). The application of 
Eversley’s equitable lien theory would abrogate these plain 
terms. Eversley had complete knowledge of the terms of 
these agreements, and was not even a party to them. 


Assuming arguendo that equitable lien theory applies 
here at all, it is readily apparent that Eversley, like any 
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| 
other creditor, must stand in line to collect its due. It is 
a fundamental principle of lien law that “frst in time, 
first in right” governs the rights of claimants to a fund. 
Rankin v. Scott, 25 U.S. 177 (1827); Unlited States v. 
General Douglas MacArthur Senior Village, Inc., 470 
F.2d 675, 677 (2d Cir. 1972). : 

The Government’s mortgage liens in the cases at bar 
became choate when the banks recorded them.* Evers- 
ley’s lien could not become choate until its claim had 
met the requirement of “absolute ceftainty (1) as to 
the identity of the lienor, (2) as to the property subject 
to the lien, and (3) as to the amount/of the lien.” United 
States v. Sterling National Bank & Trust Co., 360 F. 
Supp. 917, 924 (S.D.N.Y. 1973), » ‘d & rev'd in part on 
other grounds, 494 F.2d 919 (2d Cir. 1974), citing United 
States v. City of New Britain, JA7 U.S. 81, 84 (1954). 
Under the plain terms of the cgnstruction contracts (A. 
93; B. 102), the amount actually due Eversley could not 
become certain. nor could the/ amount of its lien, until 
it had certified its actual egsts in connection with the 
construction of the project, which obviously could not and 
did not occur until construction was complete, years after 
the mortgages were mecorget 


This Court has not¢d that mortgages held by HUD 
under the National Hgusing Act are paramount, United 
States v. Douglas MacArthur Senior Village, Inc., supra, 
470 F.2d at 680, and that it is not for the courts to alter 
this priority. Jd. at 679-81. The applicetion of this 
principle in the cases at bar requires reversal of the 
District Court’s decision. 


Henningsen v. United States Fidelity & Guaranty Co., 
208 U.S. 404 (1908); Prairie State National Bank v. 


* Although the record does not reflect the date of recordation 
of the mortgages, we believe it is undisputed that that occurred 
shortly after the mortgages were executed in 1970 and 1971. 


os 
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United States, 164 U.S. 227 (1896); and East End Bank 
v. Childress, 322 F.2d 563 (5th Cir. 1963), cited at page 
19 of Eversley’s brief, are inapposite. They were dis- 
putes as to priorities of rights to retainages where the 
party holding the retainages made no claim to them. Here, 
of course, to the extent that the Government hclds the re- 
tainages it claims a superior right to them. None of the 
cases holds that the holder of the retainages was obligated 
to disburse them to anyone, and they even imply that the 
holder’s claims, when they exist, are superior. 


Preivie State Bank, for example, stated that a surety 
on a performance bond that had completed a project after 
the contractor’s default was subrogated to the rights of 
the Government (which was the owner of the project) 
in the retainages, which rights were superior to those of an 
assignee of the defaulting contractor. 164 U.S. at 232-33, 
240. The dispute was between the surety and the con- 
tractor as to their priorities. Curiously, Eversley contends 
that this case stands for the proposition that an equitable 
lien cannct be defeated by subsequent events. In fact, 
the case stands for precisely the opposite proposition. The 
assignee of the contractor was the party claiming the 
equitable lien, and the assignment occurred before the con- 
tractor defaulted, and thus before the surety began to 
complete the contract. Nonetheless, the Court held that 
the assignee’s alleged equitable lien was defeated. 


In both Henningsen and Prairie State Bank the holder 
of the retainages was the federal government as owner 
of the projects. In Kast End Bank v. Childress, the holder 
was a general contractor, and the dispute was between 
two parties who claimed to be assignees of a subcontrac- 
tor’s right to the funds in the contractor’s possession. The 
contractor had no claim to the moneys and in fact paid 
them into court. The court noted in dictum that by 
virtue of a clause in the subcontract, the retainages were 
not even due to the subcontractor until all other claims 
against the contractor were discharged. 322 F.2d at 565. 
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By implication, had the subcontractor had an equitable 
lien, it stil} would not have prevailed over the plain lan- 
guage of a contract setting forth different priorities of 
claims against a retainage. 


In the cases at bar there ase express provisions, both 
of contract and statute, that give the Government or the 
lender the right to hold the retainages when the borrower 
on the mortgage has defaulted. The building loan agree- 
ments so provide; the escrow agreement in East New 
York so provides; and 12 U.S.C. § 1713(g) provides that 
in the event of a default, if the mortgagee elects to as- 
sign the mortgage, all such sums are to be transferred to 
the Secretary. See pp. 9, 12-13 of the Government’s main 
brief. 


Swinerton & Walberg Co. v. Union Bank, 25 Cal. App. 
3d 259, 101 Cal. Rptr. 665 (Ct. App. 1972), cited at page 
19 of Eversley’s brief, most clearly presents the applica- 
tion of the equitable lien theory in a case such as the 
present. The rule of that case is no lenger the law of 
California, however. Section 3264 of the California Civil 
Code, adopted in 1967,* provides: 


“The rights of all persons furnishing labor, ser- 
vices, equipment, or materials for any work of im- 
provement, with respect to any fund for payment of 
construction costs, are governed exciusively by 
Chapters 3 (commencing with Section 3156) and 4 
(commencing with Section 3179) of this title, and 
no person may assert any legal or equitable right 
with respect to such fund, other than a right created 
by direct written contract between such person and 
the person holding the fund . cept pursuant to the 
provisions of such chapters. 


(Emphasis added. ) 


*The Siwinerton court, though writing in 1972, held thiv 
section inapplicable to the project before it, which had been 
completed in 1965, two years prior to the statute’s enactment. 
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The California Supreme Court has held that this pro- 
vision “abolished the nonstatutory equitable lien.” Con- 
nolly Development, Inc. v. Superior Court, 132 Cal. Rptr. 
477, 493 n.25 (Sup. Ct. 1976) (en banc). See also Boyd 
& Lovesee Lumber Co. v. Modular Marketing Corp., 44 
Cal. App. 3d 462, 465, 118 Cal. Rptr. 699, 701 (1975). 
The enactment of this statute suggests the policy con- 
siderations that ought to guide this Court in determining 
whether to adopt Eversley’s equitable lien theory in the 
face of plain contractual and statutory terms that belie 
Eversley’s claim. 


Eversley attempts to bolster its equite “!e ‘tien argu- 
ment with a reference to regulatiens recentiy ;:oposed by 
HUD (Eversley’s brief at 20-21 n.2 and addenc'am). The 
proposed rules simply would permit future cunstruction 
contracts to contain provisions placing 10% of each prog- 

_ress payment in escrow for the benefit of the contractor. 
See 41 Fed. Reg. at 37227, new section 207.26a, in Evers- 
ley’s addendum. The fact of this proposed amendment 
makes it clear that unless a contract contains such terms, 
a party in Eversley’s position is not entitled to the retain- 
ages after a default by the borrower. See 41 Fed. Reg. 
at 37226, col. 1. 


In summary, the authorities cited by Eversiey in sup- 
port of its equitable lien theory do not permit its applica- 
tion in the cases at bar, assuming it to be otherwise sound. 
We reiterate the language of the District Court for the 
District of Columbia, in Trans-Bay Engineers & Builders, 
Inc. Vv. Lynn, 396 F. Supp. 265 (D.D.C. 1975), appeal 
pending, No. 75-1976 (D.C. Cir.), quoted in our main 
brief at page 40: 


“Still, equity will not set aside legal obligations 
in order to provide relief for parties later disad- 
vantaged, nor will equity rewrite contracts to ex- 
pand an insurer’s liabilities or to restrict a pro- 
misee’s risks and duties.” 


396 F. Supp. at 272. 
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The moneys claimed by Eversley are not trust 
funds under the New York Lien Law; in any event, 
these claims are barred by the statute of limitations. 


Point II of Eversley’s brief contends that the undis- 
bursed mortgage proceeds are “trust funds” under Arti- 
cle 8-A of the New York Lien Law. Eversley does not 
discuss the terms of the statute, which make it clear that 
these sums are not trust funds. Furthermore, Eversley 
failed to commence these actions within the statutory 
limitations period of one year from the completion of 
construction. N.Y. Lien Law, § 77, subd. 2. 


A. Whether The Retainages And Escrow 

Deposits Are Trust Funds | 

Article 3-A of the New York Lien Law (§§$ 70 to 
79-a) provides that certain moneys arising in connection 
with the improvement of real property are trust funds 
to be applied to, among other things, the “payment of 
claims of subcontractors, architects, engineers, survey- 
ors, laborers, and materialmen .. .” N.Y. Lien Law 
§ 71(2)(a). An action to enforce the trust may be 
brought by either a beneficiary of the trust or by a trustee. 
N.Y. Lien Law § 77, subd. 1. These trust funds, however, 
do not include unadvanced loan proceeds or escrow de- 
posits to which the owner of the improvement has no legal 
right. N.Y. Lien § 70. The owners of ‘1e projects in the 
cases at bar obviously have no right to any moneys in the 
hands of HUD, since they are in default, and therefore 
these sums are not trust funds. 


Under subdivision 1 of Lien Law § 70, the assets 
of the trust are limited to 


“funds ... received by an owner... or received 
by a contractor .. . or received by a subcontractor 
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. and any right of action for any such funds 
due or earne: or to become due or earned... .” 


The funds claimed by Eversley have never been re- 
ceived by the owner, by Eversley as contractor, or by any 
subcontractor, so Eversley must be asserting a “right 
of action” for the funds. The statute is clear, however, 
that a right of action is not enlarged merely by being 
a trust asset; in these cases, even assuming that the un- 
advanced loan proceeds and escrow deposits Eversley 
claims are trust funds, the owners’ defaults, which 
would defeat their claims to the funds, likewise defeats 
Eversley : 


“TAlny right to receive payment at a future 
time shall be deemed a right of action therefor 
and an asset of the trust even though it is contin- 
gent upon performance or upon some other event, 
but the fact that the right is a trust asset does 
not -nlarge the right or excuse any performance 
or condition upon which it depends... .” 


N.Y. Lien Law § 70(1) (emphasis added). 


The cases cited by Eversley do not support its claim 
on the facts of this case. In the first place, it is obvious 
that the cases cited merely to show that the purpose of 
the Lien Law is to protect laborers and materialmen 
(see pp. 27-29 of Eversley’s brief) say nothing about 
whether a trust arises here, and they do not permit this 
Court to rewrite the statute. 


P. T. McDermott, Inc. v. Lawyers Mortgage Co., 232 
N.Y. 336 (1922), cited at page 27 of Eversley’s brief, is 
not a trust fund case at all, but rather a mechanic’s lien 
case. It discusses the purpose of section 22 of the Lien 
Law, pursuant to which the “lien law affidavits” are 
annexed to the building loan agreements, but it does not 
say, contrary to Eversley’s brief (p. 27), that one of 
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the purposes is “to enable those laborers and material- 
men to rely on the fact that sufficient monies would be 
advanced in payment of the services to be rendered by 
them.” 


The case says quite to the contrary: © 


“The object of section 22 is to acquaint pros- 
pective contractors with the fect that they furnish 
labor and materials subject to cluims prior to theirs 
against the property, so far as advances there- 
under are prior to their liens when filed (Lien 
Law, $ 13), and also to inform such contractors of 
the amounts to be advanced and the times of such 
advances.” 


232 N.Y at 341-42 (emphasis added). See also Osinoff 
Vv. Queens Apartments, Inc., 10 Mise. 2d 762, 173 N.Y-.S. 
2d 225 (Sup. Ct. Queens County 1958). 


Tuus it is clear that the lien law a-fidavits are for 
informational purposes. When the very documents in 
which the affidavit is contained, namely the building loan 
agreements on which Eversley relies, also expressly notify 
all who read therr tipt the lender will cease advancing 
loan proceeds if *he swner defaults, the purpose of the 
statute has been ver, +d, and a contractor cannot fairly 
claim to rely on thuse advances in the face of notice tha* 
the owner’s right to them is not absolute.* 


The only cases apparently cited by the plaintiff for 
the proposition that holdbacks in the hands of a lender 
are trust funds are United Lakeland Air Conditioning Co. 


* Likewise, the escrow egreement in East New York (A. 
101) informs any non-party who may rely on it that upon 
default, the sums deposited may be applied either by the bank 
or by the Secretary to sums due under the mortgage. § 3(b), (c) 
(A. 101). Therefore, the escrow deposits are no more trust 
funds than are the undisbursed loan proceeds. 


14 


v. Ahneman-Christiansen, Inc., 33 Misc. 2d 606, 226 
N.Y.S. 2d 532 (Sup. Ct. Nassau County 1962), aff'd, 18 
App. Div. 2d 1022, 239 N.Y.S. 2d 38 (2d Dep’t 1963) ; 
Utica Sheet Metal Corp. v. J. E. Schecter Corp., 47 Mise. 
2d 290, 262 N.Y.S. 2d 583 (Sup. Ct. Albany County 
1965), rev’d in part, 25 App. Div. 2d 928, 270 N.Y.S, 2d 
259 (3d Dep’t 1966), after trial on remand, 53 Misc. 2d 
284, 278 N.Y.S. 2d 345 (Sup. Ct. Schenectady County 
1967) ; and Pearlman v. Reliance Insurance Co., 371 U.S. 
132 (1962). See Eversiey’s brief at 29-30. 


None of these cases supports the proposition. The 
closest one to the present case is United Lakeland Air 
Conditioning Co. v. Ahneman-Christiansen, Inc., supra, 
in which the court found, under the facts of that case, that 
certain sums retained by a lender bank were Lien Law 
trust funds. The circumstances under which the trust 
was found to arise, however, are so different from the case 
at bar that the case provides no guidance here. 


In United Lakeland, as in this case, subcontractors, 
materialmen, ané suppliers sued the bank for what were 
alleged to be unadvanced loan proceeds under a building 
loan agreement between the bank and a joint venture of 
the prime contractor and seven owner corporations. 33 
Misc. 2d at 607-08, 226 N.Y.S.2d at 534-35. The funds 
were specific sums retained and set aside by the bank 
pursuant to a “ ‘security deposit agreement’, for the com- 
pletion of a certain items of work . . ae Mise. 2d at 
608, 226 N.Y.S. 2d et 535. The “deposit agreement” 
contained an express acknowledgement by the bank that it 
had received funds from the building corporations for that 
purpose. 33 Misc. 2d at 611, 226 N.Y.S. 2d at 537. 


The court found that in fact the bank had advanced 
the entire amount of the building loan, including the 
retained amounts that went into the security deposit, in 
light of two facts: that the bank had given the re- 
ceipt for the deposited sums, and that the bank had 
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closed out the building loan agreements and entered into 
new contractual arrangements with different borrowers, 
namely the purchasers of the homes. 33 Misc. 2d at 
610-11, 226 N.Y.S. 2d at 537.* Under these circum- 
stances, the court stated that the effect was the same as 
if the borrowers had deposited their own checks in the 
bank simultaneously with an advance actually made. Id. 


The same cannot be said in the cases at bar. There 
has been no closing out of the building loan agreements, 
nor has the lender given a receipt for deposits, from which 
one could infer, as the court did in United Lakeland, that 
the ‘“unadvanced” mortgage proceeds were in effect ad- 
vanced. 


What little relevance remains of United Lakeland is 
further vitiated by the fact that the bank prevailed in 
that case. It had used the “deposits”, except for $4501.23, 
to improve the real property (after the lawsuit was com- 
menced, at that) and while it argued that the funds were 
not trust funds, it also argued that it had expended them 
for the purposes of the trust, if one were found to have 
arisen. As to the sum of $4501.23, the bank relinquished 
its claim to it and sought to pay it into court. 33 Misc. 
2d at 609, 226 N.Y.S. 2d at 536. The bank thus in effect 
made a concession that the defendants in the instant cases 
do not make. The court ruled in the bank’s favor in part 
on the ground that the expenditures were not diverted 
from the trust’s purpose, and the Appellate Division 
affirmed on precisely and solely that ground. 18 App. 
Div. 2d at 1022, 239 N.Y.S. 2d at 39. The case thus is 
not strong precedent as to what would have happened if 
the bank had applied the deposits to reduce the mortgage 


*The court stated alteri:tively that the funds were trust 
funds under the provision that such funds included the right 
of action under a building loan contract. 33 Misc. 2d at 611, 
226 N.Y.S. 2d at 537-38. That begs the question whether there 
is such a right of action in this case. Our previous discussion 
demonstrates that there is not. 
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principal, as it was entitled to do under some of the 
deposit agrements. 33 Misc. 2d at 611, 226 N.Y.S. 2d 
at 537. 


The next case cited by Eversley apparently for the 
proposition that the holdbacks are trust funds is Utica 
Sheet Metal Corp. v. J. E. Schecter Corp., supra. The 
case has no relevance here, for the funds involved were 
concededly, and obviously, trust funds—they were pay- 
ments by the owner to the contractor, deposited oy the 
contractor in the defendant bank. As to the bank they 
were merely deposits, not unadvanced loan proceeds. 


Pearlman v. Reliance Insurance Co., 371 U.S. 182 
(1962), also cited by Eversley, is equally irrelevant. The 
government in that case was the “owner” of the project 
involved, not merely a guarantor of a loan between two 
other parties as it is here, and it cowceded that it had 
no interest in certain sums retained under the construc- 
tion contract. 371 U.S. at 134. Indeed, the government 
was not a defendant. The dispute was as to priority in 
the retainages as between the general contractor’s trustee 
in bankruptcy and the surety that had paid laborers and 
materialmen, pursuant to its payment bond, after the 
contractor’s failure to do so. Jd. at 183. The Court held 
for the surety under the simple theory of subrogation in 
the fund. 


The Pearlman case does not have anything to do with 
rights of an alleged trust fund beneficiary in retainages 
when the United States also claims a right to them. A 
case that does, and which holds for the United States, is 
United States v. Munsey Trust Co., 382 U.S. 234 (1947), 
which held that the United States could set off against 
retainages claims it had against a construction contractor 
arising out of a project that did not even generate the 
retainages, as against the claim of the surety that had 
paid subcontractors and materialmen. This holding was 
reaffirmed in Pearlman, 371 U.S. at 14. A fortiori, in 


at 


the cases at bar the United States can set off against the 
retainages, the claims it has against the borrowers that 
have defaulted on the building loan agreements. 


The Court in Munsey Trust Co. noted that it had been 
well-established thai, even in a construction contract di- 
rectly with the United States, laborers and materialmen 
were not entitled to be paid by the United States if the 
contractor failed to pay them. 332 U.S. at 241. Their 
protection is in statutes requiring a payment bond on 
public contracts. Similar protection is available in the 
instant case (A. 203-07; B. 184-88). A fortiori, where 
the construction contract is between Eversley and a pri- 
vate owner, and the retainages are withheld, not pursuant 
to that contract but pursuant to a loan agreement between 
a lender and the owner, there is no basis for finding that 
the contractor has a right to such retainages. 


Needless to say, Pearlman and Munsey Trust Co. have 
little to do with trust funds under the New York Lien 
Law. It is worth noting in passing, however, that the 
Munsey Trust Co. result in favor of the United States 
would obtain under New York law as well, under the 
facts of these cases. In Peoples National Bank & Trust 
Co. v. Harkay Realty Co., 258 App. Div. 964, 16 N.Y.S. 
2d 779 (2d Dep’t 1940), persons holding mechanic’s liens 
(which Eversley does not) sought to compel a bank to 
make advances under a building loan agreement after the 
owner had defaulted. The agreement and mortgage ex- 
pressly “relieved the lender from making advances after 
default,” as does the agreement in the Eversley cases, and 
the court held, just as one might expect, that it had no 
obligation to do so in favor of mechanics’ lienors. The 
court distinguished an earlier case, Cerasole v. Egen- 
berger, 273 N.Y. 351, 7 N.E. 2d 259 (1937), as involving 
“a separate agreement with lienors, for a good considera- 
tion, to advance the full amount of the loan without regard 
to default.” 258 App. Div. at 964, 16 N.Y.S. 2d at 780. 
There is no such agreement in the cases at bar, and the 
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lenders are therefore entitled to rely on their agreements 
relieving them from making advances after the owner's 
default. 


B. The Statute of Limitations 


The foregoing discussion makes it evident that the 
funds sought by Eversley in its “class action” under 
Article 3-A of the New York Lien Law are not in fact 
trust funds under that article. Eversley is also barred 
by the applicable statute of limitations. Section 77, subd. 
2 of the Lien Law provides: 


“No such action [to enforce a trust] shall be main- 
tainable if commenced more than one year after 
the completion of such improvement... .” 


While the complaints in these actions, which were com- 
menced in December 1974, allege that this one-year period 
had not then elapsed (A. 34; B. 14), Eversley’s own 
papers on the motions for summary judgment in the 
District Court are clear that that is not the case. Thomas 
Eversley’s Brownsville affidavit (B. 41-42) notes that 
temporary certificates of occupancy were obtained for the 
two buildings in the project on August 24, 1972 and 
January 18, 1973. The latest completion could have oc- 
curred was the date of Eversley’s cost certification on 
February 12, 1973 (B. 42). On those pages of his affi- 
davit, Mr. Eversley reiterates several times that the 
project was then fully completed. The latest of these 
dates is close to two years before these actions were 
commenced. 


The same result obtains in the Hast New York case. 
On page 8 of his affidavit in that case (A. 64), Mr. 
Eversley states, “The buildings of the project were com- 
pleted in October, 1972”. Temporary certificates of occu- 
pancy were obtained in November, 1972. 
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Thus Eversley’s claims for relief under the New York 
Lien Law are barred by the statute of limitations. 


In its reply brief in the District Court (pp. 7-9), 
Eversley attempted to rebut this defense by contending 
that the limitations period under section 77(2) began to 
run only after the date of formal completion. 


The principal case Eversley cited was Biondo v. City 
of Rochester, 18 App. Div. 2d 78, 288 N.Y.S. 2d 7 (4th 
Dep’t 1963). Eversley neglected to note that that case 
was not construing section 77(2) of the Lien Law, which 
provides that the period begins to run from “the comple- 
tion of such improvement,” but rather another section of 
the Lien Law, governing the time within which mech- 
anics’ lienors must file liens. That time began to run 
from “completion and acceptance” of the project under 
the plain terms of the statute. The Court defined “com- 
pletion” as referring solely to “the termination of the 
physical work...” 


The formalities were governed by 
the term “acceptance,” which does not appear in the 
statute of limitations that governs the cases at bar. 238 
N.Y.S. 2d at 14. 


Wynkoop v. Mintz, 17 Misc. 2d 1093, 192 N.Y.S. 2d 
428 (Sup. Ct. Kings County 1958), and Forest Electric 
Corp. v. Century National Bank & Trust Co., 70 Mise. 
2d 190, 333 N.Y.S. 2d 644 (Sup. Ct. N.Y. County 1970), 
which Eversley also cited, stand for the same proposition, 
that the time within which tc enforce a Lien Law trust 
commences from the date the project is completed. See 
also Ingalls Iron Works Co. v. Fehlhaber Corp., 327 F. 
Supp. 272, 281-82 (S.D.N.Y. 1971) (Pollack, J.). Eversley 
should be bound by its own sworn insistence that the 
projects were completed substantially more than one year 
before these actions were commenced, and its Lien Law 
claim should be held to be barred. 
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POINT Ill 


Eversley is not a third-party beneficiary of the 
building loan agreements. 


In our main brief at pages 19-29, we discuss at length 
the traditional criteria that a party claiming to be a 
third-party beneficiary must meet, and we demonstrate 
that Eversley does not meet them. No contract upon 
which Eversley relies (namely the building loan agree- 
ments) calls for any performance directly to Eversley, 
and a party who only incidentally benefits from another 
party’s performance of contractual obligations cannot 
recover as a third-party beneficiary. See Government’s 
main brief at 20. 


The contrary holding of Travelers Indemnity Co. v. 
First National State Bank, 328 F. Supp. 208 (D.N.J. 
1971), is erroneous, since the contractor in that case could 
only be an incidental beneficiary, and of course that deci- 
sion is not binding on this Court. The similar contrary 
holding in Trans-Bay Engineers & Builders, Inc. v. Lynn, 
396 F. Supp. 265, 270 (D.D.C. 1975), appeal pending, No. 
75-1976 (D.C. Cir.), is vitiated by the fact that the Gov- 
ernment nevertheless prevailed on the theory that the con- 
tractor was in no better position than the borrower, who 
of course could not recover further sums after its default. 
Eversley’s response to this logical result is to ask this 
Court to ignore it. (Eversley’s brief at 41). 


Since neither the Government nor the lenders have 
any further obligations to the borrowers under the build- 
ing loan agreements, they can have no obligations to 
Eversley, even assuming that Eversley is a third-party 
beneficiary of those agreements. 
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POINT IV 


These actions are barred by sovereign immunity. 


Eversley advances several bases of jurisdiction which 
it alleges would defeat the Government’s claim that 
sovereign immunity bars recovery on the theories found 
by the District Court. None of Eversley’s contentions 
has merit. 


28 U.S.C. §2410 


Eversley asserts that the District Court had jurisdic- 
tion under 28 U.S.C. §2410. This section is not an in- 
dependent basis of district court jurisdiction. Remis v. 
United States, 172 F. Supp. 732, 733 (D. Mass. 1959), 
aff'd, 273 F.2d 293 (1st Cir. 1960) ; Schmitz v. Societe In- 
ternationale, 249 F. Supp. 757, 762 (D.D.C. 1966), ap- 
parently aff'd mem., (D.C. Cir.), (unreported), cert. 
denied, 887 U.S. 908 (1967). In Remis, Judge Aldrich 
examined the legislative history of the statute and found 


“it reasonably apparent that what concerned Con- 
gress was admitting the government into actions 
as an additional party when necessary for complete 
relief, and not the creation of new jurisdiction in 
the federal courts for the special purpose of suing 
the government.” 


172 F. Supp. at 733. Thus Eversley must turn to some 
other statute to find jurisdiction of this action. 


Secondly, Eversley’s brief (at p. 44) is clear that it 
cveks to invoke this statute to enforce an equitable lien. 
Indeed, that is the only kind of lien Eversley claims to 
have. Unfortunately, Eversiey cannot meet requirements 
that have been established by cases before an equitable 
lien can be impressed upon Government funds: 


“(T]he Treasury officials must be charged with the 
performance of no duty other than the ministerial 
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duty of making disbursement of thet» \ It must 
be such a duty as could be compelled by .nandamus, 
or a receivership. The United States mist not be 
in the position of a debtor or creditor, but the fund 
must be an especially earmarked account to which 
the Treasury officials are under no other respon- 
sibility than that of the ordinary stakeholder, and 
the United States must have no claim or interest 
in the fund.” 


Schmitz v. Societe Internationale, supra, 249 F. Supp. at 
762. Here, of course, the United States is a creditor of 
the borrower under the building loan agreement, and 
claims an interest in the funds Eversley claims. Thus, 
even if Eversley would otherwise have an equitable lien, 
which we do not concede, it cannot be enforced in these 
cases. 


28 U.S.C. § 1346(a)(2) 


Eversley next asserts (brief p. 45) that the District 
Court had jurisdiction under the Tucker Act, in that this 
is a suit on an express contract, namely the building loan 
agreements. It is plain that no express provision of the 
building loan agreements entitles Eversley to recover, and 
the argument does not even address the escrow agreement 
and the change orders upon which Eversley also sued and 
prevailed. More importantly, if Eversley now, for the 
first time, asserts jurisdiction under the Tucker Act, it 
could not recover more than $10,000 in the District Court. 
28 U.S.C. §1846(a) (2). A suit for a greater amount 
can only be brought in the Court of Claims. 28 U.S.C. 
§ 1491; Putnam Mills Corp. v. United States, 432 F.2d 
553 (2d Cir. 1970). 


12 U.S.C. § 1702 


This is the “sue and be sued” clause which allows the 
Secretary to sue and be sued in her own name in her offi- 
cial capacity, which would not be allowable otherwise. 
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Blackmar v. Guerre, 342 U.S. 512, 515 (1952) ; Economou 
v. United States Department of Agriculture, 535 F.2d 
688, 691 (2d Cir. 1976). We have already discussed the 
inapplicability of this section in our main brief at 36 n.*”*. 
To the extent that it is a waiver of sovereign immunity, 
it is extremely limited: 


“The FHA is an administrative unit of the govern- 
ment and the authorization of suits against it was 
simply a waiver of sovereign immunity to make it 
amenable to process to the same extent that a pri- 
vate corporation would be under like circumstances, 
but it did not create a cause of action against the 
government where none existed previously.” 


Choy Vv. Farragut Gardens, 131 F. Supp. 609, 613 (S.D. 
N.Y. 1955) (Weinfeld, J.). 


Contrary to Eversley’s assertions, waivers of sovereign 
immunity must be strictly construed. Brown v. General 
Services Administration, 507 F.2d 1800, 1806-07 (2d Cir. 
1974), aff'd, 44 U.S.L.W. 4704 (U.S. June 1, 1976). The 
fr: ently cited case of Federal Housing Administration 
v. ourr, 309 U.S. 242 (1940), merely held that limitations 
on procedural remedies, in that case garnishment, were 
not to be implied, where the subject matter of the suit 
was otherwise properly before the Court. 


None of the foregoing authorities sustains the position 
that Eversley must maintain to prevail on this appeal. 
As we have shown in our main brief, the basis of the re- 
covery imposed by the District Court was unjust enrich- 
ment, which is a theory of contract implied in law, for 
which Congress has not waived the Government’s sovereign 
immunity. Government’s main brief at 37-38. 
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POINT V 


Eversley is not entitled to recover either pre- 
or post-judgment interest. 


The authorities Eversley cites in support of its con- 
tention that it is entitled to interest in these cases (not 
distinguishing between pre- and post-judgment interest) 
do not justify that conclusion. Travelers Indemnity Co. 
v. First National State Bank, 328 F. Supp. 208, 217 
(D.N.J. 1971), simply states that the plaintiff was to 
recover judgment “plus lawful interest.” It does not 
state whether that interest was pre- or post-judgmert. 
While United States v. Lincoln Neighborhood Community 
Ass'n, No. 73-80 (N.D. Fla. October 16, 1975), appeal 
pending, No. 75-4069 (5th Cir.), appears to have awarded 
pre-judgment interest against the United States (Govern- 
ment’s addendum at 9), it is apparent that the argument 
we make here was not brought to the Court’s attention 
(this appears to be the case in Travelers Indemnity Co. 
as well). The pending appeal in Lincoln Neighborhood in- 
cludes the Government’s cross-appeal from that portion 
of the decision that was adverse to it. 


It is surprising that Eversley cites (at page 48 of its 
brief) Royal Indemnity Co. v. United States, 313 U.S. 
289 (1941), since the case did not concern the recovery 
of interest against the United States. The United States 
was the plaintiff in that case and recovered interest 
against the defendant. 


The cases cited by the Government at page 48 of its 
main brief expressly considered the question of the re- 
covery of interest against the United States, and they 
require that the Government’s position on this point be 
sustained. 


Eversley appears to cite 28 U.S.C. §2410(d) as a 
waiver of sovereign immunity on the question of interest. 
That subsection only concerns the amount to be paid by 


25 


the United States in certain circumstances when it re- 
deems real property that has been sold at a foreclosure 


sale. The provision has no applicability to the cases 
at bar. 


Eversley next cites the introductory comments to 
HUD’s proposed rules concerning holdbacks, 41 Fed. Reg. 
at 37226, col. 2, a copy of which is annexed to Eversley’s 
brief. The passage cited merely says that under the pro- 
posed regulations the holdbacks may be vlaced in an 
interest-bearing escrow account if the mortgagor and the 
contractor so agree, and that the interest earned shall be 
paid to the contractor. No such events have occurred in 
the cases at bar, and even under the proposed regulations 
that interest would not be paid by the United States, but 
only from the bank account in which the escrow funds 
were deposited. 


In summary, Eversley was not entitled to recover any 
interest, either pre- or post-judgment, in these cases, 


CONCLUSION 


For the reasons stated in this reply brief and 
in the Government's main brief, the judgments of 
the District Court should be reversed and the com- 
plaints should be dismissed. 
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